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SPECIAL ISSUE ON ACADEMIC FREEDOM

Defending Academic Freedom:
Advice for Teachers

Michael D. Simpson

Over 40 years ago, the U.S. Supreme Court famously observed:

The classroom is peculiarly the “marketplace of ideas.” The Nation’s future
depends upon leaders trained through wide exposure to that robust exchange of
ideas which discovers truth “out of a multitude of tongues, [rather] than through

any kind of authoritative selection.”

Thatsentiment is particularly appropri-
ate for social studies and history teachers,
who should be free to expose students
to controversial ideas and to teach criti-
cal thinking skills. But are you free? Do
you have the constitutional right—call it
academic freedom—to teach what you
want and to discuss controversial issues
in the classroom? The short answer is
“no.” Indeed, after a 2006 Supreme Court
decision, it’s pretty clear that teachers
can be required to read from a script
written by their employer. Happily, in
practice, most school boards don’t try to
exercise that degree of control. And there
are actions teachers can take to keep it
that way. But first, an abbreviated history
of academic freedom in the courts.
Simply put, the question boils down
to “who decides?” Who decides what is
taught in K-12 classrooms? Obviously,
there are three groups of stakeholders
who have a strong interest in exercising
that authority: teachers, parents, and
school boards. But ultimately, who has
the legal right to make the call, to decide
what will be taught and what will not
be taught? The U.S. Supreme Court
has referred to “academic freedom” in

36 cases dating back to 1952, but it has
never squarely answered the question,?
and for the last four decades, the lower
federal courts have struggled with the
issue, often reaching confusing and
inconsistent results.

Teachers’ Rights

In the heady days of the 60s and 70s,
a number of federal courts recognized
expansive free speech rights for high
school teachers in the classroom. In one
early case, for example, the First Circuit
Court of Appeals ruled in 1969 that a
high school English teacher couldn’t be
fired for distributing to students an article
containing the word “motherf*****” and
discussing it in class.? Two years later, a
Massachusetts federal court reached the
same conclusion regarding a high school
teacher’s use of the word “f***” with
students.” In one of the cases involving
a high school history teacher, a federal
appeals court held that a Texas school
board violated the First Amendment
rights of Janet Cooper by firing her for
using a controversial role-playing tech-
nique to teach about the post-Civil War
Reconstruction period.®
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In what may be the zenith of teacher
academic freedom cases—and the coda
as well—a federal court in Texas ruled
in 1979 that a high school teacher was
unconstitutionally fired for distribut-
ing surveys to students that dealt with
such controversial topics as sexual
intercourse, euthanasia, mind-altering
drugs, and artificial reproductive meth-
ods. The court wrote, “[A] teacher has
a constitutional right protected by the
First Amendment to engage in a teach-
ing method of his or her own choosing,
even though the subject matter may be
controversial or sensitive.”

While that may be rousing language
and music to any teacher’s ears, it is—as
lawyers say—no longer good law. Since
1980, the law has evolved, or rather
devolved, to the point where it is fair to
say that K-12 teachers have no consti-
tutional right to decide what to teach or
how to teach it. As we will see, teachers
don’t even have the right to express their
personal views in the classroom. In the
last 30 years, there have been more than
100 court decisions involving a claim of

“academic freedom,” and with the excep-
tion of a few outlier cases, the teachers
have always lost.” Here’s a representative
sampling:

e Peggy Boring was a high school
drama teacher from North Carolina
who was demoted for selecting a con-
troversial play for her students to
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Biology teacher Susan Epperson (shown at her desk in Little Rock Central High School, Aug. 13, 1966), backed by the Arkansas Education Association,
challenged Arkansas’s ban on the teaching of the theory of evolution. (AP Photo)

perform. The play, Independence,
included a lesbian character and
her sister who was pregnant and
unwed. Boring sued and the federal
appeals courtruled in 1998 that the
play was a part of the curriculum,
and Boring had no right under the
First Amendment to select contro-
versial plays.® “A public high school
teacher,” the court said, has no “First
Amendment right to participate in
the makeup of the school curricu-

”

lum.

Cissy Lacks was a 23-year veteran
English teacher in suburban St. Louis
when she was fired in 1995 for allow-
ing her students to use “street lan-
guage,” including profanity, in the
plays they wrote and performed in

her creative writing class. A federal

district court in 1996 held that the

school board violated her right to

academic freedom, and awarded her

$826,000 in damages and reinstate-
ment. The Eighth Circuit Court of

Appeals reversed, holding that the

First Amendment did not protect her

“student-centered teaching method,”
a technique that allows students

initially to express themselves in

creative works without censorship,
despite testimony that this method

was an effective means of getting

reticent students to write.”

Colorado teacher Al Wilder was
fired mid-year after a 25-year career
for showing a controversial R-rated
movie to his logic and debate class
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of 17- and 18-year olds without get-
ting his principal’s prior approval
as required by the “controversial
materials” school policy. In reject-
ing his academic freedom claim, the
Colorado Supreme Court held, “It
cannot be left to individual teach-
ers to teach what they please.” A
teacher, the court added, “has no
First Amendment right to use non-
approved controversial learning
resources in his classroom without
following the District’s [controver-
sial materials] policy.”*

Texas high school history teacher
Timothy Kirkland was non-renewed
in retaliation for recommending
books for outside reading that were
not on the school district’s approved



reading list, including works by
Orwell, Hemingway, and Kafka.
The Fifth Circuit found no First
Amendment violation, observing,
“Although the concept of academic
freedom has been recognized in our
jurisprudence, the doctrine has never
conferred upon teachers the control
of public school curricula.”!!

e Other courts have reached the same
conclusion.!?

Most of the old cases won by teach-
ers relied on the Supreme Court’s 1969
Tinker decision, the celebrated student
armband case where the Court notably
held, “It can hardly be argued that either
students or teachers shed their consti-
tutional rights to freedom of speech or
expression at the school house gate.”"?
How quaint those words sound now and
how outdated they seem these days when
the “school house gate” has been replaced
by the school house metal detector.

Sadly, to the extent that Tinker once
could be read as supporting the right of
academic freedom for teachers, it was
implicitly overturned by the Supreme
Court’s 2006 decision in Garcetti v.
Ceballos,'* a devastating case on a 5-4
vote. Garcetti held that, when a public
employee speaks in the course of per-
forming his/her job duties, the First
Amendment affords no constitutional pro-
tection whatsoever; the First Amendment
simply does not apply. That is so, the
Court reasoned, because such “speech”
doesn’t belong to the employee; rather,
the speech belongs to the employer. He
who pays the piper calls the tune, and the
employee is nothing more than a pitch-
man for the boss’s product. The govern-
ment employer has hired its employees to
deliver the employer’s message, and the
employer can lawfully tell its employees
what to say (and what not to say).

One post-Garcetti case really drives
this point home. Deborah Mayer was a
middle school teacher in Monroe County,
Indiana. While discussing current events
with her class as she did every Friday, the

subject of the Iraq War came up. One of
her students asked whether she supported
the war. She answered briefly that she
did not. Some parents heard about her
anti-war statement and complained to
her principal, and Ms. Mayer was non-
renewed at the end of the school year.

She sued, and the Seventh Circuit
Court of Appeals accepted as true her
allegation that the real reason for her
non-renewal was her brief anti-war state-
ment in the classroom. Applying Garcetti,
however, the court squarely held that,
because Mayer was speaking in her role
as a teacher, the First Amendment did not
apply. In clarion language that sends shiv-
ers down the spine of those who believe
that the classroom should be a “market-
place of ideas,” the court said:

The school system does not “regulate”
teachers’ speech as much as it hires

that speech. Expression is a teacher’s

stock in trade, the commodity she

sells to her employer in exchange

for asalary. [The First Amendment]

does not entitle primary and second-
ary teachers, when conducting the

education of captive audiences...,
to advocate viewpoints that depart

from the curriculum.... [School chil-
dren] ought not be subject to teachers’
idiosyncratic perspectives.'®

Game, set, match. Judges can’t write
more clearly than that. The U.S. Supreme
Court refused to review the decision.
While the Mayer case is not the only
post-Garcetti decision refusing to grant
any First Amendment protection to
teacher classroom speech, it certainly
is the last nail in the academic freedom
coffin, at least until there is an ideological
change on the Supreme Court.!¢

There is one important caveat: the fact
that a teacher’s classroom speech is not
protected under the First Amendment
does not mean that it is a proper basis
for discipline or discharge. Teachers
who have tenure (continuing contract
status), or who work under a collective
bargaining agreement that gives them
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job protection, can'’t be fired except for
“just cause.” Generally, that means that
the teacher has to engage in serious mis-
conduct to justify dismissal, and a casual
comment in the classroom hardly rises
to that level. Indeed, if Deborah Mayer
had been tenured (she was not), then it
is likely that an arbitrator or labor board
would have overturned her dismissal. At
the same time, however, a tenured teacher
who ignores a specific directive about
classroom instruction—an order not to
teach Romeo and Juliet, for example,
because of its mature themes—risks a
charge of insubordination. As we have
seen, even a tenured teacher has no right
to ignore such a directive.

Parental Rights

So if teachers don’t have the right to

decide what is taught in K-12 classrooms,
do parents? That’s an easy one; the answer

is “no.” The 1980s and 90s witnessed an

explosion in so-called “parental rights”
litigation through which parents sought to

wrest control of curricular content from

school officials. It was, by all accounts,
an unmitigated failure. These lawsuits

generally advocated three legal theories:

First, relying on two Supreme Court deci-
sions from the 1920s,'” parents asserted

that they had a constitutional right to

control the “education and upbringing”
of their children, including the right to

decide what ideas they are exposed to in

school. Taking a page from the playbook

of the disestablishmentarians, who had

successfully challenged religious prac-
tices in public schools, Christian con-
servatives also argued that certain text-
books and curricular content promoted

the “religion” of “secular humanism” and

thus ran afoul of the First Amendment’s

requirement of church/state separation.
Finally, they claimed that exposing their

children to information and points of

view that conflicted with their sincerely

held religious beliefs violated their First

Amendment right to the Free Exercise

of their religion. Recognizing the chaos

that would ensue if each parent were able

to insist on a “designer curriculum” for



his/her child, the courts have soundly
rejected these creative arguments. Here’s
asampling of some of the “parental rights”
cases:

e Parents can’t force a school district
to stop using The Learning Tree'® or
the Impressions Reading Series" asa
part of the curriculum, even though
the books allegedly “indoctrinated
children” in values directly opposed
to their Christian beliefs.

e Parents dont have the right to have
their children excused from a man-
datory health education course?® or
diversity training devoted to issues
of sexual orientation and gender
harassment,? despite the claim that
such instruction directly conflicts
with their strongly held religious
beliefs.

e Parents can’t sue school districts for
exposing their children to manda-
tory AIDS education® or for survey-
ing students on matters relating to
sex,? even though such instruction
impinged on their religious values
regarding chastity and morality.

e Parents can’t force a school district
to stop using certain textbooks
because they advance the “religion”
of secular humanism and ignore the
existence, history and contributions
of Christianity; the Establishment
Clause does not require “equal time
for religion” in school textbooks.?!

e Minority parents don’t have the
right to force a school district to
stop assigning The Adventures of
Huckleberry Finn as mandatory
reading despite the fact that the book
is rife with insulting and racially
derogatory terms.?

e Christian parents don’t have the
right to have their children excused
from classroom instruction they
find religiously repugnant, specifi-

cally, the reading to a second grade
class of the book King and King, the
story of two princes who meet, fall
in love, and get married.?

e Christian parents who have religious
objections to a school’s curriculum
don’t have the right to force the
school district to pay for sending
their children to a private religious
school.?

e A state legislature can’t prohibit
public schools from teaching the
theory of evolution.?

The courts are unanimous, and the
message is clear: parents don’t have a
constitutional right to determine what
is taught in the classroom or even to have
their children excused from instruction
they find objectionable. By process of
elimination, that means that school
boards ultimately have the power to
decide what is taught in K-12 class-
rooms.

Chief Justice Warren Burger has
cogently explained the uniquely demo-
cratic nature of decision-making in public
education: “[L]ocal control of education
involves democracy in a microcosm.... If
the parents disagree with the educational
decisions of the school board, they can
take steps to remove the board mem-
bers from office.”? This sentiment was
echoed by Seventh Circuit Chief Judge
Frank Easterbrook in the Mayer case
discussed earlier. In ruling that teachers
have no First Amendment rights in the
classroom, he wrote that the power to
decide what is taught “should be reposed
in someone the people can vote out of
office, rather than tenured teachers.”*°

The Lesson Here
In light of this harsh reality, how can you
challenge your students with stimulating
(and controversial) material and still keep
your job? There are a number of actions
you can take to insure that your class-
room remains a marketplace of ideas.
First, ask your local bargaining rep-

NovEMBER/DECEMBER 2010

313

resentative to negotiate protection for
“academic freedom” into your collective
bargaining agreement (CBA). Teachers
have the right to bargain in about 40
states, and this issue certainly should
be brought to the table. Arbitrators—who
typically interpret and enforce CBA's—
are much more sympathetic to teachers’
claims of academic freedom than state
and federal courts. Indeed, NEA affili-
ates in Hawaii and Delaware, for example,
have won important arbitration decisions
upholding academic freedom. In both
cases, the arbitrator relied on pertinent
clauses in CBA's to strike down school
district policies prohibiting teachers
from showing R-rated movies in class.’!
Model contract language recommended
by NEA is set forth in the side bar.
Second, through your association rep-
resentatives, you should urge the school
board to adopt a comprehensive, written
policy for handling parental complaints
about the content of classroom instruc-
tion and efforts to censor textbooks or
library books. The policy should require
that any complaint be made in writing
and should empower a committee with
a majority of teachers to decide whether
the challenged work is pedagogically
sound. There are a number of online
resources available to assist in devising
such a policy.*
Third, be sure you fully comply with
any school policy regarding the use of
“controversial” materials in the classroom.
Several courts have held that teachers
can’t be scape-goated for teaching from
the approved curriculum when contro-
versial content causes parental protests.*
Asthe Wilder court held, failure to obey
even a vague or ambiguous policy can
lead to termination. If the policy requires
prior approval, be able to explain and
defend the educational suitability of
the controversial material or technique.
If the administrator decides to squelch
your creativity, challenge the decision
through any available appeal, such as a
grievance or hearing before the school
board, and mobilize collegial and com-
munity support.



Fourth, even though it may smack of
self-censorship, you will be less likely
to get into trouble if you steer clear of
materials containing extensive profan-
ity or sexually explicit language. These
sorts of materials simply raise a red flag. A
creative educator should be able to teach
controversial and challenging ideas with-
out utilizing language that some may find
offensive. Finally, heed Justice Burger’s
advice and become politically active.
If you suffer under a repressive school
board, then vote ‘em out of office.

Forty years ago, a more progressive
Supreme Court held in Tinker:

In our system, state-operated
schools may not be enclaves of
totalitarianism. School officials
do not possess absolute authority
over their students.... In our system,
students may not be regarded as
closed-circuit recipients of only that
which the State chooses to commu-
nicate. They may not be confined to
the expression of those sentiments
that are officially approved.**

Tragically, even though the courts have
refused to recognize or respect the vital
role that teachers play in maintaining
the classroom as a marketplace of ideas,
teachers and their professional asso-
ciations still have alternative means to
achieve that end. As the High Court has
recognized, the stakes are exceedingly

high:

No one should underestimate the
vital role in a democracy that is
played by those who guide and
train our youth. To impose any
strait jacket upon the intellectual
leaders in our colleges and univer-
sities would imperil the future of
our Nation.... Teachers and students
must always remain free to inquire,
to study and to evaluate, to gain new
maturity and understanding; other-

wise our civilization will stagnate
and die.®
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Academic Freedom Model Contract Language

Here are examples of some of the provisions that should be included in a “good” academic freedom contract provision:

1. Academic Freedom. Academic freedom shall be guaranteed

2.

5

4,

5.

to teachers, and no special limitations shall be placed upon
study, investigation, presenting and interpreting facts and
ideas concerning human society, the physical and biological
world and other branches of learning subject to accepted
standards of professional responsibility. The right to academic
freedom herein established shall include the right to support
or oppose political causes and issues outside of the normal
classroom activities.

Classroom Presentation and Discussion. As a vital component
of academic freedom, teachers shall be solely responsible
for decisions regarding the methods and materials used for
the instruction of students. Accordingly, employees shall be
guaranteed full freedom in classroom presentations and discus-
sions and may introduce issues that have economic, political,
scientific or social significance, or otherwise controversial
material relevant to course content.

Personal Expression. No teacher shall be prevented from wear-
ing pins or other identification or symbolism in expression
of membership in the association, religious orders, political
systems, or sympathy with social causes or traditions in or
outside the classroom. In performing teaching functions, teach-
ers shall have reasonable freedom to express their opinions
on all matters relevant to the course content in an objective
manner. A teacher, however, shall not utilize her/his position
to indoctrinate students with her/his own personal, political
and/or religious views.

Nondiscrimination. No teacher will be subject to discrimina-
tion or harassment in any terms or conditions of employment
because of her/his personal opinion or scholarly, literary or
artistic endeavors.

Personal Life. The personal life of a teacher is not an appropriate
concern of the Board for purposes of evaluation or disciplinary

action unless it prevents the teacher from performing her/his
duties.

Censorship. Employees shall not be censored or restrained
in the performance of their teaching functions solely on the
ground that the material discussed and/or opinions expressed
are distasteful or embarrassing to the school administration
or to the school’s public relations.

7. Alteration of Grades. Grades given a student by a teacher shall

8

9

be final and not subject to alteration unless fraud, bad faith,
incompetency or mistake can be shown on the part of said
employee.

Monitoring and Observation of Teacher. All monitoring or obser-
vation of the work performance of a teacher shall be conducted
openly and with full knowledge of the teacher. The use of
eavesdropping, public address, audio systems, and similar
surveillance devices shall be strictly prohibited. No mechani-
cal or electronic device shall be installed in any classroom or
brought in on a temporary basis which would allow a person
to be able to listen or record the procedures in any class.

Internet Usage. Academic freedom, subject to accepted stan-
dards of professional responsibility, will be guaranteed to
bargaining unit members, and no special limitations will be
placed upon study, investigation, presentation and interpreta-
tion of facts and ideas, including email and Internet usage.

10. Teacher Assessment. The Board and the Association recognize

that the ability of pupils to progress and mature academically
is a combined result of school, home, economic and social
environment and that teachers alone cannot be held account-
able for aspects of the academic achievement of the pupil in
the classroom. Test results of academic progress of students
shall not be used in any way as evaluative of the quality of a
teacher’s service or fitness for retention.
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